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Recent Court of Appeal decision highlights limited application of “no
waiver” clauses

The Court of Appeal has recently held that, where a party is aware of a default giving rise to
a right to terminate a contract, continued performance of that contract may lose the innocent
party the right to terminate for that default if it “has communicated its election [to affirm the
contract] to the other party in clear and unequivocal terms”.

Facts of the case:

The innocent party delayed in exercising its right to terminate a contract until a year after
the breach had occurred. It continued to perform the agreement during the interim period,
did not notify the party in default of the breach and did not reserve its rights.

The contract contained a standard waiver clause which provided that:

“In no event shall any delay, neglect or forbearance on the part of any party in
enforcing...any provision of this Agreement be or be deemed to be a waiver thereof
or...in any way prejudice any right of that party under this Agreement”.

Decision:
The Court of Appeal held that:

- Where a party is aware of a default giving rise to a right to terminate, continued
performance of the contract may lose the innocent party the right to terminate for
that default where that party “has communicated its election [to affirm the contract]
to the other party in clear and unequivocal terms.” The facts of this case
amounted to a clear affirmation of the contract; and

- A waiver clause such as the one in the contract in question did not preserve the
innocent party’s rights; these had been lost as a result of the affirmation. The
Court of Appeal said that, even if the waiver clause had specifically included
wording saying that the doctrine of election by affirmation should not apply, it
doubted that such language would be effective to exclude the doctrine from
operating.

Conclusion

This case highlights the importance of sending a “reservation of rights” letter once a breach
of contract is evident, stating that any delay in exercising the right to terminate does not
constitute a waiver or affirmation of the breach. This should serve to ensure that continued
performance of a contract in the face of a breach cannot be construed as an election to
affirm the breach.

Click here for the full text of the Court of Appeal judgmentin Tele2 International Card
Company SA and others v Post Office Limited [2009] EWCA Civ 9 ...
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http://www.bailii.org/ew/cases/EWCA/Civ/2009/9.html
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Forthcoming Linklaters seminars which may be of interest:

As highlighted in our brochure “Meeting of Minds - Seminar Programme” which we circulated
towards the end of last year, Linklaters will be holding the following seminars in March which
may be of interest to you:

- The Meaning of Words - Wednesday, 4 March 2009 (9.00 to 10.30am)
- Project Finance Demystified - Tuesday, 17 March 2009 (8.30 to 9.30am)
- A Passage to (and from) India - Wednesday, 25 March 2009 (9.00 to 10.30am)

- Debt Liability Management - Tuesday, 31 March 2009 (8.30 to 9.30am)

All our seminars attract CPD points. If you would like further information regarding these
seminars, or our seminar programme generally, please contact our seminar team at
seminars@linklaters.com

This publication is intended merely to highlight issues and not to be comprehensive, nor to provide legal advice. Should you have any questions on issues
reported here or on other areas of law, please contact one of your regular contacts, or contact the editors.

© Linklaters LLP. All Rights reserved 2008

Please refer to www.linklaters.com/regulation for important information on our regulatory position.

We currently hold your contact details, which we use to send you newsletters such as this and for other marketing and business communications.

We use your contact details for our own internal purposes only. This information is available to our offices worldwide and to those of our associated firms.

If any of your details are incorrect or have recently changed, or if you no longer wish to receive this newsletter or other marketing communications, please let us
know by emailing us at marketing.database@linklaters.com

Linklaters converted to Linklaters LLP on 1 May 2007. References in this document to Linklaters for the period following 1 May 2007 accordingly refer to
Linklaters LLP and, where relevant, its affiliated firms and entities around the world.

Linklaters LLP is a limited liability partnership registered in England and Wales with registered number OC326345. The term partner in relation to Linklaters LLP
is used to refer to a member of Linklaters LLP or an employee or consultant of Linklaters LLP or any of its affiliated firms or entities with equivalent standing and
qualifications. A list of the names of the members of Linklaters LLP together with a list of those non-members who are designated as partners and their
professional qualifications is open to inspection at its registered office, One Silk Street, London EC2Y 8HQ or on www.linklaters.com and such persons are either
solicitors, registered foreign lawyers or European lawyers

Linklaters | march o9 2


mailto:seminars@linklaters.com



